United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


Ww 


APPENDIX 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 22,894 


ARTHUR BOONE, 
Vv. 
DISTRICT OF COLUMBIA, 
Appellant. 


Appeal From The United States District Court 
For The District Of Columbia 


HUBERT B. PAIR, 
Acting Corporation Counsel, D. Cc. 


RICHARD W. BARTON, 
Assistant Corporation 


United States Court of Appeals Counsel, D. C. 


for the District of Cotumd:s Chcowlt 


SEP 1969 TED D. KUEMMERLING, 
FILED 2 Assistant Corporation 


Counsel, D. C. 
Nathan (Saaleous 


CLER*X 
Attorneys for Appellant, 
District Building, 
Washington, D. C. 20004 


Relevant Docket Entries 
Complaint for Negligence 


Answer of District of Columbia to Complaint 


Notice of Appeal 


Transcript of Proceedings 
Testimony of Arthur Boone 
Testimony of Christopher Wallace, Jr 


Testimony of Dock Bullock 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 290-67 


ARTHUR BOONE, 
vs. 


DISTRICT OF COLUMBIA 


CIVIL DOCKET 


Complaint, appearance Jury Demand | filed 


Summons, copies (1) and copies (1) of Complaint issued 
Ser 2/8/67 


Answer of deft to complaint; c/m 2/27/67; appearance 
of Charles T. Duncan, John A. Earnest, Matthew J. 
Mullaney, Jr. filed 


Calendared (AC/N) (N) 


Jury and two alternate jurors sworn; trial begun; respited 
to 11/27/68. (Rep: P. Brockmeyer, D. Spencer) 
Robinson, J. 


Trial resumed; same jury and two alternates jurors [sic]; 
respited to 12/2/68. (Rep: D. Spencer) Robinson, J. 


Trial resumed; same jury and two alternates; respited to 
Dec. 3, 1968 at 9:45a.m. (Rep: D. Spencer) 
Robinson, J. 


Trial resumed: same jury and two alternates; respited to 
Dec. 4. 1968. (Rep. D. Spencer) Robinson, J. 


Trial resumed: same jury and two alternates jurors [sic]; 
alternate jurors discharged: Verdict; for pltff. in the 
sum of $35,000.00 aginst [sic] deft. jury discharged. 
(Rep. D. Spencer) Robinson, J. 


Verdict and Judgment for plaintiff against deft. in the sum 
of $35,000.00 plus costs. (N) Robinson, J. 


Notice of appeal by deft. from judgment of Dec. 4, 1968. 
Copy mailed L. J. Ralston. filed 


=x = = x « * 


[Filed February 3, 1967] 


COMPLAINT FOR NEGLIGENCE 

1. The matter in controversy, exclusive of interest and costs, 
exceeds the sum of Ten Thousand Dollars ($10,000.00). 

2. Onor about May 16, 1966, at approximately 10:00 a.m., the 
plaintiff, while employed by the Whiting-Turner Contracting Company, 
was working in an alley on the premises of Giant Food, Inc. , which is 
located at 1414 - 14th Street, N. W., Washington, D. C. At the time 
and place indicated, a sanitation truck, owned and operated by the defen- 
dant, was proceeding in a westerly direction in the alley. The plaintiff 
was injured when a servant, agent and/or employee of the defendant 


caused a bicycle to strike the plaintiff. The injury to the plaintiff was 


caused solely by the negligence of defendant's servant, agent and/or 
employee in negligently loading trash onto the sanitation track. 

3. Asa proximate result of the negligence of the defendant, the 
plaintiff sustained, among other injuries, deep laceration of the scalp, 
numerous bruises and contusions, severe aggravation of a pre-existing 
back injury, dizziness, headaches, severe strain to the cervical area, 
injury to his right leg, injury to lumbosacral region requiring surgery, 


and severe shock to his nervous system. 


4. Asa further result, the plaintiff has suffered and will con- 


tinue to suffer much physical pain and mental anguish, has incurred and 
will continue to incur substantial expenses for medical care and atten- 
tion, and has suffered a loss of earnings, earning SE. and per- 
manent disability. : 
WHEREFORE, the plaintiff, Arthur Boone, demands judgment 
against the defendant, the District of Columbia, for damages in the full 
and just amount of Fifty Thousand Dollars ($50,000. 00) plus interest 


and costs. 


* 


[Filed February 28, 1967] 


ANSWER OF DISTRICT OF COLUMBIA TO COMPLAINT 
First Defense 

The complaint fails to state a claim against the defendant upon 
which relief can be granted. 

Second Defense 

1. The defendant admits that the amount in controversy exceeds 
the sum of $10,000.00 but denies that this Court has jurisdiction solely 
be reason thereof. 

2. In answer to paragraph numbered 2 of the complaint, the de- 
fendant admits that on or about May 16, 1966, at approximately 10:00 
a.m.. 2 Sanitation truck owned by the defendant and operated by em- 
ployees thereof was stopped in an alley behind 1414 - 14th Street, N.W., 
Washington, D. C., for the purpose of collecting trash, during which 
time a cycle wheel being loaded on the truck by said employees fell from 
the truck. The defendant is without knowledge or information sufficient 
to form 2 belief as to the truth of the remaining allegations contained in 
said paragraph and denies all allegations of negligence attributed to it 
therein. 

3 and 4. In answer to paragraphs numbered 3 and 4 of the com- 


plaint, the defendant says that it is without knowledge or information 


sufficient to form a belief as to the truth of the allegations contained in 
said paragraphs and denies all allegations of negligence attributed to it 
therein. 

Third Defense 


Defendant says that if plaintiff was injured and damaged as 


alleged, said injuries and damages were the result of plaintiff's sole 


or contributory negligence. 
Fourth Defense 
Defendant was performing a governmental function when plaintiff 


was allegedly injured and if negligence is shown, defendant is not liable 


therefor. 
| 


Fifth Defense 
Defendant says that plaintiff's claim is barred for failure to 
comply with the mandatory provisions of Section 12-309, D. C. Code, 
1961 ed., Supp. V. : 
* * * * ox 
[Filed January 2, 1969] 
NOTICE OF APPEAL : 
Notice is hereby given this 2nd day of January 1969 that the Dis- 
trict of Columbia, defendant herein, hereby appeals to the ‘United 


States Court of Appeals for the District of Columbia Circuit from the 


final judgment of this Court entered on the 4th day of December 1968 
in favor of plaintiff, Arthur Boone, against defendant District of 
Columbia. 
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OFFICIAL TRANSCRIPT OF PROCEEDINGS 
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[3] MR. RALSTON: Your Honor, I would like to recall Arthur 


Boone. 

THE COURT: Very well. 

Whereupon, 
ARTHUR BOONE 

was recalled as a witness and was examined and testified further as 
follows: 
(41] CROSS-EXAMINATION 

BY MR. MULLANEY: 

Q Mr. Boone, if at any time you don’t understand my question 
or cannot hear me, just tell me and I will try to rephrase the question 
to you. 

Now, Mr. Boone, I would liked to take you back to the day 
of the accident that we are discussing here, May 16, 1966. Again, 


what time of day did this accident occur? 


[42] A Well, I don't know exactly, but it was close to en o'clock. 
I don't know exactly what time it was. : 
Q You had come on the job at 7:30? 
That is right. 


You were working on steps that you had poured the previous 
| 


On Friday. 


Isee. Now, you had been working on those steps all 


morning? 

A That is right, all morning. 

Q Now, at one time you indicated that you were rubbing the 
side of the steps? | 

A That is what I was working on, on the steps and the stoop. 

Q Now, how long before the time you were struck on the head 
with the bicycle wheel, how long had you been working in that same 
position? | 

A Thad been about, I guess about an hour in that position I 
was standing when I got hit. 

Q Now, as I understand, that position put your back to the 
trash truck? | 


A That's right. 


* * 


[121] CHRISTOPHER WALLACE, JR., 


was called as a witness and, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. RALSTON: 

Q Mr. Wallace, Iam going to ask you to keep your voice up 
good and loud so we can hear you back here. State your full name and 
address. 

My name is Christopher Wallace, Jr. 

Where do you live? 

I live at 1646 Irving Street at the present. 

How old are you, Mr. Wallace? 

Iam 56 years old. 

Mr. Wallace, back on May 16, 1966, do you remember who 
you were working for? 

A Ican't remember the company’s name now. 

Do you remember where you were working? 
Yes, I do. 

Where was that? 

3400 block of 14th Street. 


What were you doing there that day? 


A We was working on Steps. 


Q Where were the steps located? 


A The steps was located on the side in the alley in the back of 


Meridian Place. 

Q Were you working by yourself or with somebody else? 

I was working with Mr. Boone, a cement finisher. 
What was your job that day? 

My job was waiting on him. 

Anything he needed you would help him? 

Anything he needed. 

Mr. Wallace, what happened that day? 

A Well, the trash truck came by and this fellow crowed a 
bicycle wheel upon the truck and the bicycle wheel came over the truck 
and struck Mr. Boone on the head. 

What did Mr. Boone do when it struck him on the head? 
Naturally he fell down. 

Then what did he do? 

Then he got himself together. 

Did you see the wheel actually strike Mr. Boone? 

Yes, I did. 


Did you see it coming over the truck? 


A I didn't see it coming over the truck but I saw it when it 
struck him. 
= = . . . * * 
[125] THE COURT: I will hear your motion now, and then we will 
formally rest before the jury after the motion has been heard. 
Mr. Ralston is resting. but he hasn’t rested in the presence of the jury. 
* = = * x « x 

MR. MULLANEY: Then, understanding that, your Honor, 
I would move at the close of the plaintiff's case for a directed verdict 
on two grounds, your Honor. 

The first ground, essentially, is the ground that I moved 
upon at the close of plaintiff's opening statement, to wit, that in this 
jurisdiction under the case of Loube vs. the District of Columbia, the 
function described by plaintiff, to wit, the loading of trash and the bi- 

cycle wheel has been defined as a governmental function, in the 
[126] negligent performance which the District of Columbia need not 


respond in damages. 


= = = oA - a 


[131] THE COURT: In connection with the argument advanced 


by the defendant based upon the Loube case, the Court has al- 


ready expressed itself with respect to its understanding of the status 


11 
[132] of the law having to do with the sovereign immunity as it pertains 
to the District of Columbia. Loube is not the law in the District 
of Columbia in 1968 with respect to sovereign immunity. : 

The Elgin case has clearly advanced a different concept 
from that set forth in the Loube case. The Court explained exactly 
what it meant in Elgin and said, as I quoted before, defining the govern- 
mental function at the beginning of the inquiry as to whether or not a 
tort was committed and not the end of it. 

So far as the case law is concerned, there is x justification 
for dismissing or for granting the judgment of acquittal based on the 
status of the law. : 

* 
[133] Whereupon, 
DOCK BULLOCK : 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. MULLANEY: 
Would you state your name for the record, six 


Dock Bullock. 


Mr. Bullock, where are you employed and by whom ? 


District Government. 

In what department are you employed? 

Sanitation. 

How long have you been employed by the District Govern- 
Bullock? 

It will be 21 years in February. 


Mr. Bullock. I would draw your attention, please, to May 


16. 1966. a Monday. Mr. Bullock, did you have occasion on that day 


to be operating a trash truck in the vicinity of 14th and Meridian Place, 
N. W.? 

A Yes. 

Q Mr. Bullock, did there come a time when you turned from 
14th Street west into the alley at the rear of Meridian Place where a 

Giant Food Store was being constructed? 

[134] A Yes, sir. 

Q Mr. Bullock, at the time you turned into that alley, what 
was the status of 'your trash load, was there any trash on your truck 
at that time? 

A No, sir, I was empty. 

Q Mr. Bullock, as you turned into the alley, did you observe 


a man whom you later came to know as Arthur Boone? 


A Yes, sir. 
Q At that time where did you observe him and what did you 
observe him doing? | 


A He was roughly finishing some steps that was being put on 


the Giant Food Store at the left of the alley as I went in the alley, he 


was on the lefthand side of the alley. 
Q What steps was he rubbing and in what position gid you ob- 
serve him at that time? : 
A Idon't recollect the exact step, but he was ina prone 
position rubbing the steps going up toward the-- | 
THE COURT: In what kind of a position? 
THE WITNESS: On his knees, he was bending on his knees. 
BY MR. MULLANEY: | 
He was on his knees? 
Yes. 
And rubbing with his hands? 
Yes. 
On the steps themselves? 
Yes. 
Mr. Bullock, how many stops do you make befdre you get 
| 


to those steps at the Giant Food Store on that pickup? 


A There are 8 stops from 14th Street to that one particular 
stop at 1414 Meridian. 

Q Approximately how long did it take you that day to pick up 
that trash? 

A From 10 to 15 minutes. 

Q Now, Mr. Bullock-- 

THE COURT: I don't understand. You said you had al- 
ready may 8 stops before you got there? 

THE WITNESS: Yes, Sir. 

THE COURT: And the truck was empty? 

THE WITNESS: The block had 8 houses on it before I get to 
this place. 

THE COURT: No. You were asked the question by the 
Government attorney whether the truck was empty or not, and you said 
yes. 

MR. MULLANEY: Your Honor, my question was as the 
truck entered the alley from 14th Street, was his truck empty. 


THE WITNESS: Yes. 


[136] BY MR. MULLANEY: 


Q And my question then is: How many stops or how many 


places do you pick up trash between the beginning of the alley at 14th 


15 


Street and the time that you pulled alongside the steps where Mr. Boone 


was working? 
A Eight houses. 
THE COURT: Now we understand. 
* x x x x * x 
[137] Q Mr. Bullock, did there come a time when you had an oppor- 
tunity to handle the bicycle wheel that struck Mr. Boone? 
A Yes. I threw it up on the truck. : 
Q You threw it back up on the truck? 
A Yes. 
Q You do not mean to indicate that you threw it up on the 
truck the first time? You were driving at that time? | 
A No, sir. After it hit Mr. Boone, I got out on my side and 
threw it back up on the truck. : 
Q Will you describe the wheel to the jury, Mr. Bullock. 
A It was a front wheel of a bicycle, a 20 inch I think it was 
a 20 inch wheel with just a few spokes and no axle. : 
Q Did it have a rubber tire on it? 


A No, sir, no tire. 


* * * 


[142] MR. MULLANEY: Your Honor, my first motion, again, is 


a renewal of my motion for a directed verdict on the basis of 


governmental function and the Loube case. I will not belabor that. 


= = ew = x x * 


[146] MR. RALSTON: Your Honor, on the first point, unless you 


wish, I won't argue on the governmental immunity. 


[147] THE COURT: No. The Court's position on that has been 


stated. Counsel is merely protecting himself for the record. 


=x = x = cad * * a 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit , 


No. 22,894 


ARTHUR BOONE 
v. 
DISTRICT OF COLUMBIA, 


Appellant. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 
Does not the doctrine of governmental immunity, as declared by 
controlling decisions of the United States Supreme Court and of this 
Court, render the District of Columbia immune from liability for torts 


committed by its employees while engaged in the collection of trash? 


\ 


This case has not been before the Court on any previous occasion. 


REFERENCES TO RULINGS 
The rulings of the District Court denying appellant's motions for 
a directed verdict on the ground that the evidence at trial established 
that the alleged negligent act which gave rise to appellee's injuries was 
committed in the performance of a governmental function are not re- 


ported but are contained in the Appendix at pp. 10, 16. 


STATEMENT OF THE CASE 


Boone sued the District for damages for personal injuries sus- 


tained on May 16, 1966, when struck on the head by a 20-inch bicycle 


wheel rim being loaded onto a District of Columbia Department of Sani- 
tation truck by a District employee (A. 15). 

In its answer to the complaint, the District, inter alia, denied 
all allegations of negligence and asserted that, even if negligence were 
shown, it was immune from liability because its employees were at the 
time engaged in the performance of a governmental function (A. 4-5). 

The evidence at trial disclosed that, on May 16, 1966, employees 
cf the Department of Sanitation were engaged in collecting trash in the 
alley at the rear of Meridian Place and Fourteenth Street, Northwest 
(A. 12). After having made several trash pick-ups in the alley, Dis- 


trict emplcyees stopped the truck at the rear of the premises at 1414 


Fourteenth Street, Northwest, where a Giant Foot Store was being con- 
structed (A. 12-14). At this time, Boone was working as a cement 
finisher on steps adjoining the store (A. 6-7, 9). As a trash was 
being loaded, a District employee attempted to throw the rim of a bi- 
cycle wheel onto the truck. The rim overshot its mark, passed com- 
pletely over the truck, and struck Boone on the head. (A. 9.) 

Citing Loube v. District of Columbia, 67 App. D. c. 322, 92 F. 2d 
473 (1937), counsel for the District, at the close of Boone's evidence 
and again at the conclusion of all the evidence, moved for/a directed ver- 
dict on the ground that its employees were engaged in the performance 
of a governmental function (A. 10, 16). Both motions were denied 
(A. 11, 16). i 

Following the presentation of the evidence, the jury returned a 
verdict in favor of Boone for $35,000, upon which judgment was entered 


(A. 2). This appeal followed (A. 5-6). 


ARGUMENT 


Operation of the District of Columbia Department 
of Sanitation is a governmental function, and 
the District is not liable for the torts Of its 
employees committed in the performance | 
thereof. ; 


The long-established rule creating municipal immunity for torts 


committed in the performance of governmental functions is said to de- 


rive from the English common law, specifically from the 1788 case of 
Russell v. Men of Devon, 2 T. R. 667, 100 Eng. Rep. 359. It was 
thereafter incorporated by judicial decisions into the body of law of 
every state, save two, in the United States. PROSSER ON TORTS, 

§ 125 (8rd Ed., 1964). The rule has been thus "court created." 
Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla., 1957); 
McAndrew v. Mularchuk, 33 N. J. 172, 162A. 2d 820 (1960); Muskopf 
v. Corning Hospital District, 55 Cal. 2d 211, 359 P. 24 457 (1961); 
Brown v. City of Omaha, 183 Neb. 430, 160 N. W. 2d 805 (1968). 

The rule was first recognized in this jurisdiction in 1830 when 
the United States Supreme Court, speaking through Chief Justice Mar- 
shall in Fowle v. Alexandria, 28 U. S. (3 Pet.) 397, 409, held '" * * * 
that a legislative [municipal] corporation, established as a part of the 
government of a country, is [not] liable for losses sustained by a non- 
feasance * * * a 

In 1921, the United States Supreme Court, in Harris v. District 


of Columbia, 256'U. S. 650, amplified the principle of municipal im- 


EEE 


1 The appeal to the United States Supreme Court was taken from 
2. decision of the Circuit Court of the United States for the District of 
Columbia during that period when Alexandria was a part of the District 
of Columbia. 


munity for the District of Columbia. There, the injury complained of 


occurred when a municipal employee, engaged in sprinkling and 
sweeping streets, negligently dropped a water plug cover on a young 
child. The Court, id. at p. 652, said: : 
"Tt is established doctrine that when acting in 
good faith municipal corporations are not liable 
for the manner in which they exercise discretion- 
ary powers of a public or legislative character. 
A different rule generally prevails as to their 
private or corporate powers. * * * 
"* * * [W]e are of the opinion that, when | 
sweeping the streets, a municipality is exercising 
its discretionary powers to protect public health 
and comfort and is not performing a special cor- 
porate or municipal duty to keep them in repair. * * * " 
This Court in Loube v. District of Columbia, 67 App. D. C. 
322, 324, 92 F. 24 473, 475 (1937), expressly following and relying 
upon the Harris case, said: '' * * * we rule that the collection of gar- 
bage involves the exercise of a governmental function." In Loube, the 
injury allegedly occurred when a garbage truck operated by a municipal 
employee collided with a streetcar in which the plaintiff was a passenger. 
In the case at bar, the injury complained of occurred when an 
employee of the District of Columbia Department of Sanitation attempted 
to throw the rim of a bicycle wheel onto a truck utilized for the collec- 


tion of trash, the rim striking and injuring Boone (A. 9-10). The act 


of a Department of Sanitation employee in negligently loading, or at- 


tempting to load, the truck with trash was of no different character than 
that of the Department of Sanitation truck driver in the Loube case who 
negligently collided with a streetcar. Both acts involved " * * * the 
collection of garbage [or trash and] *** the exercise of a govern- 
mental function.” Ibid. 

Particularly persuasive here is the decision of the Ohio Supreme 
Court in Broughton v. City of Cleveland, 167 Ohio St. 29, 146 N. E. 2d 
301 (1957), a case involving a factual situation identical to that in the 
instant one. There, 2 pedestrian sustained injuries while walking be- 


side a stationary garbage truck operated by the municipality and being 


loaded with garbage. The injuries occurred when she was struck by 


“a wooden box being hurled onto the truck’’ by municipal employees. 
Id, at p. 302. In affirming a judgment for the municipality, the court, 
id. at p. 304, said: 
= = * [T]he collection and disposal of gar- 

bage by a municipal corporation are an exercise 

of the police power and a governmental under - 

taking, in the performance of which the munici- 

pality is not answerable for the torts of its 

agents. ***" 

It appears, therefore, unmistakably clear that, because of the 

rule fashioned in this jurisdiction by the Supreme Court in Fowle v. 


Alexandria, supra, and Harris v. District of Columbia, supra, and 


followed by this Court in Loube v. District of Columbia, supra, the 


District is not liable, as a matter of law, for torts committed by its 
emplcyees while engaged in the collection of trash and garbage, and 
the trial court erred in refusing to follow such binding precedent. The 
District's motion for a directed verdict on this ground should have been 
granted. 

It would not be instructive or useful to discuss the instant case 
in terms of the "ministerial-discretionary" formularizaticn suggested 
by the Court in Elgin v. District of Columbia, 119 U. S. App. D.C. 
116, 337 F. 24152 (1964), since the applicable rule of this jurisdiction, 


formulated by the Supreme Court in Fowle and Harris, and expressly 


followed by this Court in Loube, is cast in terms of the governmental- 


proprietary (or corporate) formularization. The Supreme Court has 


never abrogated the rule formulated in Harris, and this Court, even 
2 

assuming that it has the power, has repeatedly refused to do sc. 

Elgin v. District of Columbia, 119 U. S. App. D. C., supra, at 117, 


n. 2. Most, if not all, of those jurisdictions which have abolished or 


ee 


2 Pending before this Court is Spencer v. General Hospital of 
the District of Columbia (No. 21,493, argued on May 37, 1969, before 
the Court en banc), in which the issue of the District of Columbia's lia- 
bility for torts allegedly committed in the operation of a municipal hos- 
pital for indigents is presented. 


substantially modified the rule have done So on the ground that, since 
the rule of municipal immunity was court-created, it is properly court- 
abolished by the court of the jurisdiction having authority to do so. 


Hargrove v. Town of Cocoa Beach, supra; Muskopf v. Corning Hospital 


Omaha, supra. In this jurisdiction, the court having authority to do 


so is the United States Supreme Court. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the case be 
remanded to the District Court with directions to enter judgment for the 
District of Columbia. 


HUBERT B. PAIR, 
Acting Corporation Counsel, D. C. 
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Assistant Corporation 
Counsel, D. C. 
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Assistant Corporation 
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